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§ 2570.4 Parties.
For prohibited transaction penalty

proceedings, this section shall apply in
lieu of § 18.10 of this title.

(a) The term party wherever used in
these rules shall include any natural
person, corporation, employee benefit
plan, association, firm, partnership,
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil sanc-
tion is sought shall be designated as
‘‘respondent.’’ The Department shall be
designated as the ‘‘complainant.’’

(b) Other persons or organizations
shall be permitted to participate as
parties only if the administrative law
judge finds that the final decision
could directly and adversely affect
them or the class they represent, that
they may contribute materially to the
disposition of the proceedings and their
interest is not adequately represented
by existing parties, and that in the dis-
cretion of the administrative law judge
the participation of such persons or or-
ganizations would be appropriate.

(c) A person or organization not
named as a respondent wishing to par-
ticipate as a party under this section
shall submit a petition to the adminis-
trative law judge within fifteen (15)
days after the person or organization
has knowledge of or should have known
about the proceeding. The petition
shall be filed with the administrative
law judge and served on each person or
organization who has been made a
party at the time of filing. Such peti-
tion shall concisely state:

(1) Petitioner’s interest in the pro-
ceeding;

(2) How his or her participation as a
party will contribute materially to the
disposition of the proceeding;

(3) Who will appear for petitioner;
(4) The issues on which petitioner

wishes to participate; and
(5) Whether petitioner intends to

present witnesses.
(d) Objections to the petition may be

filed by a party within fifteen (15) days
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the
requisite interest to be a party in the
proceedings, as defined in paragraph (b)
of this section, and shall permit or

deny participation accordingly. Where
petitions to participate as parties are
made by individuals or groups with
common interests, the administrative
law judge may request all such
petititioners to designate a single rep-
resentative, or he or she may recognize
one or more of such petitioners. The
administrative law judge shall give
each such petitioner as well as the par-
ties, written notice of the decision on
his or her petition. For each petition
granted, the administrative law judge
shall provide a brief statement of the
basis of the decision. If the petition is
denied, he or she shall briefly state the
grounds for denial and shall then treat
the petition as a request for participa-
tion as amicus curiae.

§ 2570.5 Consequences of default.
For prohibited transaction penalty

proceedings, this section shall apply in
lieu of § 18.5(b) of this title. Failure of
the respondent to file an answer within
the 30 day time period provided in § 18.5
of this title shall be deemed to con-
stitute a waiver of his right to appear
and contest the allegations of the no-
tice, and such failure shall be deemed
to be an admission of the facts as al-
leged in the notice for purposes of the
prohibited transaction penalty pro-
ceeding. Such notice shall then become
the final order of the Secretary, except
that the administrative law judge may
set aside a default entered under this
provision where there is proof of defec-
tive notice.

§ 2570.6 Consent order or settlement.
For prohibited transaction penalty

proceedings, the following shall apply
in lieu of § 18.9 of this title.

(a) General. At any time after the
commencement of a proceeding, but at
least five (5) days prior to the date set
for hearing, the parties jointly may
move to defer the hearing for a reason-
able time to permit negotiation of a
settlement or an agreement containing
findings and an order disposing of the
whole or any part of the proceeding.
The allowance of such deferment and
the duration thereof shall be in the dis-
cretion of the administrative law
judge, after consideration of such fac-
tors as the nature of the proceeding,
the requirements of the public interest,
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the representations of the parties and
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved.

(b) Content. Any agreement contain-
ing consent findings and an order dis-
posing of a proceeding or any part
thereof shall also provide:

(1) That the order shall have the
same force and effect as an order made
after full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the notice and the agreement;

(3) A waiver of any further proce-
dural steps before the administrative
law judge;

(4) A waiver of any right to challenge
or contest the validity of the order and
decision entered into in accordance
with the agreement; and

(5) That the order and decision of the
administrative law judge shall be final
agency action.

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5)
days prior to the date set for hearing,
the parties or their authorized rep-
resentative or their counsel may:

(1) Submit the proposed agreement
containing consent findings and an
order to the administrative law judge;
or

(2) Notify the administrative law
judge that the parties have reached a
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement;
or

(3) Inform the administrative law
judge that agreement cannot be
reached.

(d) Disposition. In the event a settle-
ment agreement containing consent
findings and an order is submitted
within the time allowed therefor, the
administrative law judge shall issue a
decision incorporating such findings
and agreement within thirty (30) days
of his receipt of such document. The
decision of the administrative law
judge shall incorporate all of the find-
ings, terms, and conditions of the set-
tlement agreement and consent order
of the parties. Such decision shall be-
come final agency action within the
meaning of 5 U.S.C. 704.

(e) Settlement without consent of all
parties. In cases in which some, but not
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply:

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge,
then such non-consenting parties must
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge;

(2) Any non-consenting party shall
have fifteen (15) days to file any objec-
tions to the proposed settlement with
the administrative law judge and all
other parties;

(3) If any party submits an objection
to the proposed settlement, the admin-
istrative law judge shall decide within
thirty (30) days after receipt of such
objections whether he shall sign or re-
ject the proposed settlement. Where
the record lacks substantial evidence
upon which to base a decision or there
is a genuine issue of material fact, then
the administrative law judge may es-
tablish procedures for the purpose of
receiving additional evidence upon
which a decision on the contested
issues may reasonably be based;

(4) If there are no objections to the
proposed settlement, or if the adminis-
trative law judge decides to sign the
proposed settlement after reviewing
any such objections, the administra-
tive law judge shall incorporate the
consent agreement into a decision
meeting the requirements of paragraph
(d) of this section.

§ 2570.7 Scope of discovery.
For prohibited transaction penalty

proceedings, this section shall apply in
lieu of § 18.14 of this title.

(a) A party may file a motion to con-
duct discovery with the administrative
law judge. The motion for discovery
shall be granted by the administrative
law judge only upon a showing of good
cause. In order to establish ‘‘good
cause’’ for the purposes of this section,
a party must show that the discovery
requested relates to a genuine issue as
to a material fact that is relevant to
the proceeding. The order of the admin-
istrative law judge shall expressly
limit the scope and terms of discovery
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